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recent cases, one of which allowed a demand after the jury was sworn, 30 
and the other allowed an objection just prior to the final charge to the 
jury. 31 This line of cases clearly indicates a short lease of life for the 
battered remnant of the original rule that a demand is essential to bring 
the evidence within the Fifth Amendment. 

It is submitted that the supposed relation and inter-dependence 
of the Fourth and Fifth Amendments is fundamentally unsound, and 
that the rule originating therein, that a search warrant will not issue for 
matter of mere evidentiary value, likewise has no valid basis in history, 
justice, or policy. One amendment preserves the inviolability of the 
person and the home, the other protects the innocent from inquisition; 
and it seems reasonable to believe that the framers of the Constitution 
contemplated no duplication. If the Fifth Amendment actually applied 
to private papers illegally procured and used in evidence over objection, 
the question of who procured the evidence would clearly be immaterial, 
and would in no way affect the compulsory nature of the so-called self- 
incrimination. But the federal courts have no hesitancy in admitting 
such evidence when procured by one not connected with the federal 
government. 32 The distinction is illogical if the application of the 
Fifth Amendment is sound; but the inconsistency of the court in this 
matter is further evidence of the unsoundness of such application. The 
gradual disintegration of the "seasonable demand" rule, which lent 
color to the claim of privilege, brings us to the astonishing situation that 
although the government knows as a fact the existence of damning 
documents in the possession of the defendant, if such documents are 
merely evidential in nature they cannot be reached either by a subpoena 
duces tecum 33 or by a search warrant regularly issued. This is surely 
"justice tampered with mercy." 34 

CERTIFYING ALTERED CHECKS UNDER THE NEGOTIABLE 
INSTRUMENTS LAW* 

When a drawee bank certifies a check which has fallen into dishonest 
hands and been materially altered before the certification, what is the 



"Amos z>. United States, supra note 12. 

31 Holmes v. United States (1921, C. C. A. 4th) 275 Fed. 49. 

32 In Burdeau v. McDowell (1921) 41 Sup. Ct. 574, 576, the court said: "We see 
no reason why the fact that individuals unconnected with the government may 
have wrongfully taken them (the papers) should prevent them from being held 
for use in prosecuting an offense, where the documents are of an incriminatory 
character." In the same case it was pointed out that mere retention of papers so 
obtained does not constitute search and seizure. See (1922) 31 Yale Law 
Journal, 335. 

83 The defendant, in supplying evidence under such a subpoena, is regarded as 
coming within the constitutional protection, because he does in fact by his own act 
incriminate himself. 

84 4 Wigmore, Evidence (1905) sec. 2251. 

* [This comment was received after the decision involved had been considered 
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bank's obligation? Dean Ames, with characteristic perception, foresaw 
a different answer to this question under the Negotiable Instruments 
Law from that which had been given before 1 and he foresaw correctly; 
At common law an acceptor was bound to know the signature of a 
drawer and the state of his account; 2 that is, he was liable on an accep- 
tance whether he owed the drawer or not and whether the drawer's 
signature was genuine or not, — for who better than the drawee should 
know these things ? 3 Correspondingly, if he had paid an overdraft* or 
a bill to which the drawer's signature was forged 5 he could not recover 

in the form of a recent case note. Inasmuch as the writer of the note reached a 
different conclusion from the authors of the comment and in view of the impor- 
tance of the subject to the commercial world, it has been deemed advisable to 
publish the note as well as this comment. The note will be found infra, at 
p. 548.— Ed.] 

1 The Doctrine of Price v. Neal (1891) 4 Harv. L. Rev. 297, 306-307. 

'Espy v. Bank of Cincinnati (1873, U. S.) 18 Wall. 604, 619. No attempt 
is made in this comment to draw or show distinctions between checks and other 
bills of exchange with regard to the questions at issue. Whatever legal distinc- 
tions may conceivably have existed in the matter before the N. I. L. have now 
lost their reason for existence; the cases in the main treat the question without 
reference to any such distinction ; and the considerations of policy seem identical. 
It should be further stated that no attempt is made to exhaust the common-law 
authorities. 

* The reason assigned is somewhat superficial on the matter of signature for it 
has been pointed out many times that signatures vary so much on different writings 
as to be incapable of certain identification. Nevertheless the burden is where it 
should be, — on the drawee. The rule is applied with some consistency, for payment 
by a drawee's branch under mistake as to either the signature or state of account 
is recoverable. Woodland v. Fear (1857, Q. B.) 7 El. &. Bl. 519 (state of 
account) ; Canadian Exp. Co. v. Home Bank of Canada (1909, Divis. Ct.) 14 
Ont. W. R. 287 (money order: forged signature of drawing agent of express 
company). Another reason for binding drawees has been given, i. e. that the 
business world must needs have commercial transactions brought to a conclusion 
at some certain time and place. See note 24 infra. But under the old law this 
reason proved too much for it applies with equal force to faults in bills other than 
those just discussed. 

* Citizens' Bank v. Schwarsschild & Sultzberger Co. (1909) 109 Va. 539, 64 
S. E. 954 (N. I. L. in force but decided upon common-law authority). See also 
Nat. Bank of N. J. v. Berrall (1904) 70 N. J. L. 757, 58 Atl. 189 (same rule 
although stop payment order had been given). 

* Price v. Neal (1726, K. B.) 3 Burr. 1354, the doctrine of which seems to be 
generally established throughout common-law domain. 3 Eng. & Emp. Digest, tit. 
Bankers and Banking, p. 231, footnote (Canada, Scotland, Ireland, and India cited 
in apparent accord) ; Com'l & Farmers' Nat. Bank v. First Nat. Bank (1868) 
30 Md. 11. The rule is apparently applied where both the drawer's signature and 
the payee's indorsement are forged. First National Bank of Marshalltown v. 
Marshalltown State Bank (1899) 107 Iowa, 327, 77 N. W. 1045; State Bank v. 
Cumberland Savings & Tr. Co. (1915) 168 N. C. 605, 85 S. E. 5. (N. I. L. in 
force but not depended upon.) The assumption in such double forgery cases 
probably and reasonably is that the two signatures were forged by the same 
person. See, apparently contra however, on double forgeries People's Bank v. 
Franklin Bank (1889) 88 Tenn. 299, 12 S. W. 716; Farmers' Nat. Bank v. 
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the money so paid — a sound enough rule, for, as has been often pointed 
out, there is in general little reason to put actual payment and agreement 
to pay on different footing. On the other hand, recovery was permitted 
to the drawee who had paid when the bill had been tampered with or 
bore a forged indorsement. 6 And, similarly, the drawee was not liable 
on his acceptance 7 (at least not for the excess) on a raised bill; 8 nor 
where the bill had been otherwise materially altered — as by a change of 
the payee's name f nor where the indorsement has been forged 10 — even 
the indorsement of the very drawer whose drawing signature he must 
recognize at his peril. 11 

Of course, there is no pretending that all the decisions can be grouped 
harmoniously around so simple a framework as that preceding, espe- 
cially since the holder's rights against acceptors or his defences against 
claims of drawees who had paid by mistake depended in part upon his 
relation to the instrument, — whether, for instance, he was a holder for 



Farmers' & Traders' Bank (1914) 159 Ky. 141, 166 S. W/986. For the minority 
view repudiating or modifying the doctrine of Price v. Ncal see notes 13 and 14 
infra. The cases are collected in a series of notes: 10 L. R. A. (n. s.) 49; 29 
ibid. 100; L. R. A. 1915 A, 77; 5 A. L. R. 1566. In 12 A. L. R. 1089 a heroic 
but ineffectual attempt is made to sum up the law on the subject harmoniously. 

'Citizens' Nat. Bank v. City Nat. Bank of Clinton (1900) in Iowa, 211, 82 
N. W. 464; L. R. A. 1916 E, 539, note. 

' We are dealing here with persons taking or relying on the paper after the 
tampering. There is always the possibility that an acceptance or certification, for 
instance of a bill held under a forged indorsement, will be ratified by the true 
owner as obligee and thereby render the acceptor or certifier liable. Cf. Anglo- 
South American Bank v. Nat. City Bank (1914) 161 App. Div. 268, 146 N. Y. 
Supp. 457. 

8 Espy v. Bank of Cincinnati, supra note 2 ; see also note 9 infra. 

"Parke v. Roser (1879) 67 Ind. 500 (check raised before certification) ; Marine 
Nat. Bank v. Nat. City Bank of New York (1874) 59 N. Y. 67; Clews v. Bank 
of New York (1882) 89 N. Y. 418 (date, amount, and payee's name altered 
before certification) ; Metropolitan Nat. Bank v. Merchants' Nat. Bank (1899) 
182 111. 367, 55 N. E. 360 (bank draft raised before certification) ; contra, 
Louisana Nat. Bank of New Orleans v. Citizens' Bank (1876) 28 La. Ann. 189 
(check raised before certification upon which holder for value relied and was 
protected. Quare: was he entitled to rely as to alterations? Perhaps this case 
unintentionally reflects the civil law). The effect in this connection of alteration 
before acceptance of the date, number, place of payment, etc. of a bill is a nice 
question ; perhaps it would depend on whether the alteration operated to the accep- 
tor's prejudice. 

10 Depau v. Browne (1824, S. C. Const. Ct.) Harper, 251, 258; Taney, C. J., 
in Hortsman v. Henshaw (1850, U. S.) n How. 177, 182. The rule applies 
certainly unless the drawer's signature also is forged; as to which in case of 
payment, see note 5 supra. 

11 Williams v. Drexel ( 1859) 14 Md. 566, 568, where the drawer's drawing signa- 
ture was admittedly genuine but his indorsement as payee alleged to be forged; 
otherwise where the drawing signature and the indorsement of the same person as 
payee are both forged. United States v. Chase National Bank (1920) 252 U. S. 
485, 40 Sup. Ct. 36. 
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value, — which it seems he must be. 12 Some states even permitted (and 
permit) the revocation of an acceptance — at least as regards certifica- 
tion of a check — when the state of the drawer's account was misappre- 
hended, 13 or even the recovery of the payment made over a forged 
drawing, 14 if the accepted instrument had not passed to a holder for 
value who relied on the acceptance, or, in case of payment, if the holder 
had not changed his position in reliance thereon. 

But such individual variations only serve to emphasize the fact that 
the common-law rule of Price v. Neal is was limited strictly to commit- 
ting the drawee by his acceptance — or payment — to nothing beyond the 
drawer's signature and the amount actually drawn. 

Into this settled state of the common law then was cast Section 62 of 
the Negotiable Instruments Law, destined curiously enough to lie little 
noticed for twenty-five years before its recent and sudden emergence 
into judicial decision startled the banker and his lawyer. The section 
binds an acceptor to pay "according to the tenor of his acceptance." 16 



a See 10 L. R. A. (n. s.) 49, 51, note. 

ia Security Savings & Trust Co. v. King (1914) 69 Or. 228, 138 Pac. 465; see 
Cardozo, J., in Carnegie Trust Co. v. First Nat. Bank (1915) 213 N. Y. 301, 107 
N. E. 693. This peculiar rule, which seems to relate only to certification, and not 
to acceptance of bills generally, has all the marks of a legal fossil, a relic in a 
new age of the historical origin of certification in a bank's representation that a 
check was "good," persisting deviously despite the general recognition to-day of 
certification, so far as concerns the obligation of the bank, as "equivalent to an 
acceptance." N. I. L. sec. 187. It is worth note that Justice Cardozo's dictum 
rests on two cases both involving the form of order presented by notes payable at 
a bank and certified at maturity. 

"First Nat. Bank of Lisbon v. Bank of Wyndmere (1906) 15 N. D. 299, 108 
N. W. 546; a similar rule prevailed in Oklahoma and Washington. American 
Exp. Co. v. State Nat. Bank (1911) 27 Okla. 824, 113 Pac. 711; Canadian Bank 
v. Binghani (1907) 46 Wash. 657, 91 Pac. 185. On the whole subject see the notes 
cited supra, note 5- It is difficult to see how the rule can persist under the N. I. L. 
See 12 A. L. R. 1114, note. But in Pennsylvania, where the rule rests on an old 
statute of 1849, that statute has been held not repealed by the N. I. L. Union Nat. 
Bank v. Franklin Nat. Bank. (191 5) 249 Pa. 375, 94 Atl. 1085; see also on this 
point (1921) 30 Yale Law Journal, 296. 

15 (1762, K. B.) 3 Burr. 1354. 

"Sec. 62. Liability of Acceptor. "The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance; and admits, — 

1. The existence of the drawer, the genuineness of his signature, and his capac- 

ity and authority to draw the instrument, and 

2. The existence of the payee and his then capacity to indorse." 

Section 132 states : "The acceptance of a bill is the signification by the drawee 
of his assent to the order of the drawer." It is submitted that there is here no true 
inconsistency. The definition applies to the normal case, where the acceptance and 
the order coincide in terms. But section 62 obviously enlarges the acceptor's 
obligation beyond the terms of section 132 : take the case where the apparent order 
of the drawer is a forgery. 

Section 54 of The Bills of Exchange Act (both English and Canadian) covers 
the same ground, but makes the admissions conclusive, apparently limits them 
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In the case of the National City Bank of Chicago v. National Bank of 
the Republic (1921) 300 111. 103, 132 N. E. 832, the plaintiff certified a 
bank draft drawn on itself which had been stolen from the mails in 
course of transmission from a St. Louis debtor to his Pittsburgh creditor, 
the payee, and had been altered by changing the payee's name. Relying 
upon the certification, a jeweler delivered goods to the thief, who had 
filled in his own name as payee, and later collected the paper through his 
bank, the defendant. When the facts were discovered, the plaintiff 
sued to recover the amount of the check from the defendant bank. The 
court — departing consciously from the common-law rule recognized in 
Illinois as elsewhere, and doing so on the ground that the N. I. L. 
intended just that change — held that the acceptor had been bound by 
his acceptance, and having paid, could not recover. 17 His contract was 



to a holder in due course, and expressly excepts from the admission the genuineness 
or validity of the payee's indorsement. Brannan, Negotiable Instruments Lmv 
(3d ed. 1919) 224; Maclaren, Bills, Notes, and Cheques (5th ed. 1916) 327; 
Falconbridge, Banking and Bills of Exchange (2d ed. 1913) 692. Under the 
B. E. A. the problem of raised bills would thus seem to be on a footing with the 
problem under the N. I. L. ; whereas the problem of altered payee becomes perhaps 
a closer question. Certification of checks is not provided for by the B. E. A. ; 
the inference may be that the practice does not exist in England. B. E. A. sec. 
73 makes general rules on demand bills applicable to checks; sec. 60 makes valid 
payment of a check by a bank in good faith and ordinary course of business, 
though over a forged indorsement. 

" As a makeweight the court also wrenched the provision that the acceptor 
admits "the existence of the payee and his then capacity to indorse" into an 
admission of the then payee's capacity and right to indorse (power to pass title by 
indorsement). This is clearly error. That "capacity" in the section has no such 
general meaning could not be better shown than by comparing the first sub-section 
declaring both "capacity and authority" to be admitted as to the drawer with the 
second sub-section, wherein only "the capacity" of a payee is admitted. Cf. 
Smith v. Marsack (1848, C. P.) 6 C. B. 484 (acceptor precluded from showing 
payee a lunatic). Dolle, in his recent elementary handbook, Business Paper 
(1921) 112, falls into similar error. 

Since the true reliance of the court is upon the introductory part of sec. 62 the 
words "according to the tenor of his acceptance"' — the decision will certainly be 
exposed to attack along the following line : If the introductory words carry such 
tremendous meaning as is here asserted for them, what is the purpose or effect of 
the two carefully worded sub-sections stating particular things an acceptor admits? 
The answer is that, first: these particular admissions are by the language and 
punctuation itself stated to be additional (; and admits). Second: the particular 
admissions added do in part prove additional by actually extending even the "tenor 
of his acceptance" clause : even that clause does not, for instance, fairly include 
an admission of the personal capacity of the payee to make a transfer which is 
neither void nor voidable. If the sub-sections in part expand the language which 
precedes them, they can hardly be treated as pure construction of that language. 
Third, even assuming the sub-sections to construe the introductory language, the 
admission of "the drawer's .... authority to draw the instrument" refers back 
by any fair construction to "his acceptance" : "the instrument, as accepted by 
him." What other form of instrument does he see, that he may admit its terms? 
That the admission provided for covers something beyond what the purported 
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to pay the instrument as it read when he accepted it — forged, altered or 
whatnot — that was the "tenor of his acceptance." The court treated 
the certification in this respect flatly as an acceptance — a wise approach, 
from the commercial viewpoint, and a sound one, from the legal. 18 

At least one other case has arisen to present the problem squarely, 
National Reserve Bank v. Corn Exchange Bank, 1 * where the plaintiff 
had certified a raised check which the defendant afterwards acquired 
for value and collected. But while the issue was fairly enough in the 
case, it was neither perceived nor decided, the court citing only the less 
applicable sections of the N. I. L., and therefore reaching, as would be 
expected on the common law, a decision for the acceptor. A curious 
feature is that while the language of the act is equally applicable to both 
cases, the policy in favor of obligating the certifying bank is overwhelm- 
ingly stronger in this latter case in which that language was over- 
looked. Whether or not takers of paper after certification rely in 
practice on the certification as identifying the payee named, there can 
be no question that they do rely on the amount as certified to. 20 

The result reached in the Illinois case appears at first sight a severe 
one. But if it is severe, it is nevertheless sound, for it faces section 62 
squarely on the language in which the section is written ; furthermore, 
it makes for the usefulness and currency of negotiable paper, and gives 
to holders for value something of the security that has been found to be 
good policy as well as good law on the continent of Europe. 21 Free 
the mind for a moment from conceptions of justice built not on com- 
mercial understanding, but on legal precedent, and it becomes difficult 
to find objections to the rule which do not apply with equal force to any 
doctrine of negotiability. 

There is one rather startling implication in the rule which does not 
seem to have been noticed by the court. Section 62 deals in express 
terms only with the acceptor. But it is agreed on all hands that it 
incorporates the rule of Price v. Neal 22 not only as to acceptors, but 
by necessary implication as to drawees paying without prior accep- 



drawer actually signed, will be conceded: suppose the drawing a forgery. The 
question then becomes one simply of facing the language of the section, or of 
straitjacketing that language into the older law. 

M N. I. L. sec. 187. "Where a check is certified by the bank on which it is 
drawn, the certification is equivalent to an acceptance." 

" (1916) 171 App. Div. 105, 157 N. Y. Supp. 316. 

K The objection may be made that the taker relies equally on the amount stated 
in the check where it has been raised after the certification. This is true. But the 
certifying bank escapes liability in that case not because of any want of policy in 
the law to protect a bona fide taker, but because there is nothing in the chain of 
causation to fix the certifying bank as the party to stand the loss. So, as to prior 
parties, with any alteration after an instrument is put in circulation. N. I. L. 
sec. 124. This section does not affect the principal case because it refers only to 
"parties liable thereon" at the time of alteration. 

"Cf. Ames, op. cit. 4 Harv. L. Rev. 306, 307. "Supra note 15. 
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tance : 23 "the greater includes the less," and rights foregone by agree- 
ment to pay are not less foregone by payment. But if the same reason- 
ing, by a logic which seems hard to escape, be applied to the same section 
when payment is made on an altered check, without precedent certifica- 
tion, the present law of quasi-contracts will be rudely shaken. Denial 
of recovery by the bank which has so paid on an altered check was 
probably not within the intent of the draftsmen of the N. I. L. ; it does 
seem to be carried, almost necessarily, in their language. The argument 
from the necessity of finality, the best reason ever advanced to support 
Price v. Neal, applies with full force here as well. 24 That a rule similar 
to that under consideration works well in practice in Europe 25 is abun- 
dantly evidenced by the outcry now being made by European banks: 
that all commercial transactions involving the purchase or collection by 
them of dollar drafts drawn on Americans are hopelessly tangled and 
unsettled by the possibility of the whole transaction being reopened 
months after a supposed final settlement, on the unforeseeable discovery 
of just such an alteration as is under discussion. 

With the decision in the principal case (although a case of first 
impression) definitely construing the section, with the force derived 
from the principle of uniform interpretation of a uniform act, and with 
the rulings already plentiful on the applicability to paying drawees of 
the other aspect of this section on acceptors, it may fairly be expected 
that the point will shortly be raised, and with some— not undesirable — 
prospect of success. 

M. S. Breckenridge 
K. N. Llewellyn 

New York City 



ffl Cases collected Brannan, Negotiable Instruments Laiv (3d ed. 1919) 225 
et seq.; 12 A. L. R. 1089, 1114, note. 

" "The money of the commercial world is no longer coin. The exchanges of 
commerce are now almost entirely by means of drafts and checks. It was largely 
in deference to this fact that the recovery of money paid on paper of this kind, 
to which the drawer's signature was forged, was made an exception to the general 
rule as to the recovery of money paid under a mistake of fact. In view of the use 
of this class of paper as money, it was considered that public policy required that, 
as between the drawee and good-faith holders, the drawee bank should be deemed 
the place of final settlement where all prior mistakes and forgeries should be 
corrected and settled once for all, and, if not then corrected, payment should be 
treated as final ; that there must be a fixed and definite time and place to adjust 
and end these things as to innocent holders ; and that that time and place should be 
the paying bank and the date of payment." Mitchell, J., in Germania Bank v. 
Boutell (1895) 60 Minn. 189, 192, 62 N. W. 327, 328. See similar language in 
First National Bank of Marshalltown v. Marshalltown State Bank (1899) 107 
Iowa, 327, yy N. W. 1045; Union Bank v. Dominion Bank (1907, Ct. App.) 17 
Man. 68, 72. 

25 See also Ames, op. cit. 4 Harv. L. Rev. 306 ; Union Bank v. Ontario Bk. 
(1879, Super. Ct. Mont.) 23 L. C. Jurist, 66, citing pertinent language from 
Pardessus and Pothier. 



